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PER CURIAM.

Maintiffs, al present or former employees of defendant Delta Community College, apped from
the trid court’s entry of judgment on the jury’s verdict of no cause of action in this case involving clams
of digoarate trestment, disparate impact, and failure to promote, dl in violation of the Civil Rights Act
(CRA), MCL 37.2101 et seq.; MSA 3.548(101) et seq. We affirm.



Faced with a possible $2 million deficit for the fisca year 1994-1995, college officids made
dradtic cuts in its budget. Although virtualy every employee of the college was affected by these cuts,
the eleven plaintiffs, each of whom was a member of at least one protected class under the CRA,
suffered decreases in sdlary (from 4% - 60%), and/or contract length (from twelve to nine or ten
months). Faintiffs brought the ingtant action dleging disparate trestment, diparate impact, and falure
to promote. After a nine-day trid, the jury returned a verdict of no cause of action. This apped
followed.

Faintiffs rase severd chdlenges to the jury indructions given by the trid court, none of which
has merit.

A

Faintiffs firsd argue that the trid court erred in indructing the jury that a member of two
protected classes is entitled to no greater protection under the law than a member of one protected
cdass. Pantiffs fal to cite, nor have we found, authority for the propostion that a person who fdls
within more than one protected class is entitled to “extra’ protection than one who is a member of only
one protected class. Moreover, we find that under plaintiffs theory, personsin two or more protected
classes would in effect be entitled to preferentid trestment, which is itsdf a violation of the CRA.
Farmington Education Ass' n v Farmington School Dist, 133 Mich App 566, 575-576; 351 NW2d
(1984).

B

Haintiffs aso chalenge the trid court’s giving of the following indruction, which is based on
SJi2d 105.04:

I’'m ill talking about the disparate trestment theory. Plaintiff has the burden of
proving that, A, defendants cut the plaintiffs pay and, B, race, color, nationd origin, age
or sex was one of the motives or reasons which made a difference in determining to cut
the plaintiffs pay. . ..

Because plaintiffs faled to object to this indruction at trid, they are not entitled to review of this
chdlenge absent manifest injudice.  Janda v Detroit, 175 Mich App 120, 126; 437 NW2d 326
(1989).

Contrary to plaintiffs argument on gpped, mere evidence of an adverse employment action,
ganding done, is insufficient to establish a digparate trestment clam. The indruction correctly states
that plaintiffs bore the burden of presenting evidence of a discriminatory motive behind the adverse
employment action a issue. See Wilcoxon v Minnesota Mining & MfgCo, _ MichApp__ ,
___Nw2d ___ (Docket No. 204431, issued April 23, 1999); Harrison v Olde Financial Corp, 225
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Mich App 601, 612; 572 NW2d 679 (1997)." Thetria court's decision to read this instruction to the
jury did not result in manifest injudtice.



C

Haintiffs next chdlenge the trid court’s refusd to give the following ingruction regarding the
ggnificance of standard deviations with regard to their disparate impact clam:

In digparate impact discrimination cases, an employment practice may be
deemed violdive of the Elliot-Larson Act where the employment practice has a
datigticaly sgnificant adverse impact on members of a protected group, an adverse
result gatidicdly sgnificant where the disparity between the the [sic] expected result
and the actua result takes two to three standard deviations.

It is generdly true that a showing of two to three sandard deviations alows the plaintiffs to
overcome a hypothesis that the result was random, thus establishing a prima facie case of digparate
impact discrimination. Hazelwood School Dist v United Sates, 433 US 299, 309 n 14; 97 S Ct
2736; 53 L Ed 2d 768 (1977). However, plantiffs ingruction aso suggests tha if plantiffs
demondtrated a given standard deviation, they win. Thisis not a correct satement of the law. To the
contrary, if plaintiffs established a prima facie case of disparate impact, defendants were then required
to meet their burden of showing that the practice a issue had a manifest reationship to their stated
business gods. Smith v Consolidated Rail Corp, 168 Mich App 773, 776; 425 NW2d 220 (1988).
Consequently, we find that the trial court’s rgection of this potentialy mideading instruction was not an
abuse of discretion.

D

Fantiffs find chdlenge to the jury indructions is to the trid court’s refusd to give SJ2d
6.01(a) in rdlation to plantiff Thompson's falure to promote clam. Again, we find no error in the trid
court’sruling.

Defendants presented the testimony of Judith A. Thorsen, the Vice President of Business and
Finance at the college, who described her observation of the selection process which ultimately resulted
in the hiring of aman for the Director of Technology pogtion sought by Thompson. Defendants did not
cdl any of the search committee membersto testify. Plaintiffs argue that because defendants did not call
any members of the search committee to corroborate Thorsen’s account of the selection process, they
were entitled to have SJ12d 6.01(a) read to the jury. Thisingtruction is asfollows:

The [plaintiff/defendant] in this case has not offered [the testimony of
[name] / [identify exhibit] ]. Asthisevidence was under the control of the [plaintiff /
defendant] and could have been produced by [him / her], and no reasonable excuse
for the [plaintiff’'s / defendant’ s] failure to produce the evidence was given, you may
infer that the evidence would have been adverse to the [plaintiff / defendant].

In rgecting this ingruction, the trid court determined that the members of the search committee
were equally available to both parties. We agree.



The mere fact that the committee members were employed by defendants did not necessarily
require the conclusion that they were soldly under defendants control. This is particularly true here,
where one of the committee members was present in the courtroom for much of the trid. See Gibbons
v Delta Contracting Co, 301 Mich 638; 4 NW2d 39 (1942). Moreover, defendant had no duty to
cdl every possible witness within its reach as part of its defense. Macklem v Warren Construction
Co, 343 Mich 334, 338; 72 NW2d 60 (1955). We will not penaize defendants for their strategy
decision to not present corroborating witnesses to bolster Thompson's testimony, particularly where the
additiond witnesses were equdly available to plaintiffs.

E

We have carefully reviewed the jury indructions in their entirety, Nabozny v Burkhardt, 233
Mich App 206, 217; 591 NwW2d 685 (1998), and hold that the applicable lav was adequately and
fairly presented to the jury. Accordingly, we find no basis for reversa on this ground.

Haintiffs next chalenge the trid court’s denid of their motion for judgment notwithstanding the
verdict on their dam of disparate impact. Because plaintiffs fail to support their postion with cogent
argument and relevant citations to authority, we decline to address it. See Joerger v Gordon Food
Service, Inc, 224 Mich App 167, 178; 568 NW2d 365 (1998) (A party may not merely announce a
position and leave it to the Court of Appeds to discover and rationdize the bass for the clam™).
However, we briefly note that where, as here, reasonable minds could have honestly reached different
conclusions regarding plaintiffs  digparate impact clam, the jury’ s verdict must sand. Central Cartage
v Fewless, 232 Mich App 517, 524; 591 NW2d 422 (1998).

Paintiffs argue that the trid court improperly curtailed their cross-examination of Peter Boyce,
presdent of Delta Community College, regarding the dternative plan of cutting only the salaries of those
employees with poor performance records. A careful review of the record reveds that plaintiffs were
not prohibited from questioning Boyce regarding whether performance-based pay cuts would have been
an acceptable aternative that would have accomplished the same business-related gods of the college.
Accordingly, we find no abuse of discretion here.

v

Faintiffs next argue that they are entitled to a new trid because of severa errors, including
adlegations of jury misconduct, attorney misconduct, and various evidentiary errors.



A

We agree with the trid court that plaintiffs have waived the issues of juror and attorney
misconduct for faling to rase them in a timely manner in the trid court. People v Grant, 445 Mich
535, 546; 520 NW2d 123 (1994). Plaintiffs may not keep silent during trial regarding such matters,
only to raise the issues in the event of an adverse verdict. Moreover, any possible prgudice ssemming
from the aleged misconduct could have been cured by timely indructions. See People v Sanaway,
446 Mich. 643, 687, 521 NW2d 557 (1994).

B

Fantiffs chdlenge to the trid court’s driking of plaintiffs Cooley and Gurul€ s condructive
discharge 5 moot. Because the jury determined that defendants were not guilty of discrimination in
violaion of the CRA, there is no need to address the issue of whether Cooley’ s and Gurul€ s reductions
in pay condtituted a congructive discharge. See Smith v Kowalski, 223 Mich App 610, 619; 567
NwW2d 463 (1997).

C

Regarding plaintiffs remaining clams of evidentiary error, our review of the record convinces us
that the trial court’s rulings do not congtitute an abuse of discretion. Haberkorn v Chrysler Corp, 210
Mich App 354, 361; 533 NW2d 373 (1995).

Affirmed.

/9 William B. Murphy
/9 Martin M. Doctoroff
/9 Janet T. Neff

! In the present case, plaintiffs properly reied on statistics to support the inference that their reduction in
hours and pay was aresult of a discriminatory intent. See Armington Education Ass' n v Farmington
School Dist, 133 Mich App 566, 571; 351 NW2d 242 (1984) (“Proof of discriminatory motive is
critica, dthough it can in some stuations be inferred from the mere fact of differencesin treetment”).



